There was  introduced as  Exhibit  3  a cover page  for  the
assessments proposed by MSHA in  Docket No.   WEVA 82-86,   and that
exhibit  shows  that  the  total  company  had  a production of  79,042
tons  on an  annual  basis  in  1981.     Those tonnage  figures,   togeth-
er with the  fact  that the mine employed only  24 persons  in  1981
on one maintenance  and two production  shifts,   support a  finding
that  a small  company is  involved in  this  proceeding and that,
insofar as  the criterion of  the  size  of respondent's business
is concerned,   only  small penalties   should be  assessed.

The  second criterion to  be  considered  is whether the pay-
ment  of penalties would cause  the  operator  to discontinue  in
business.     There  has  been submitted  as Exhibit A a copy of re-
spondent's Federal  income  tax return  for  1980 and that shows
that  respondent made  a taxable  income  of a  little over  $26,000
in  1980.     There was  submitted as  Exhibit B  a Federal  income  tax
return for 1981  and that  indicates  that respondent  lost   $22,748
in that year.     The operator  testified that  respondent's   finan-
cial  condition became worse   in  1982,   and  that at the present
time,   respondent  is  operating only  one mine with a  total of  10
employees.     There  are  also  some  unaudited income  and  loss  state-
ments  in Exhibit B,   but  I have   found  from past experience that
it  is  not desirable  to  rely  upon  unaudited  figures.     Therefore,
I   am basing my  findings  solely  on  the Federal  income  tax returns
and  the operator's  testimony which  support  a  finding that re-
spondent is  not  in  good financial  condition.     I  believe  that
the  evidence  supports  a  finding that  assessment of  large penal-
ties would have  an adverse effect  on  respondent's  ability to
continue  in business.

The  third criterion  is  respondent's history of previous
violations.     Normally,   the  Secretary's  counsel  introduces  a
printout  from a  computer  showing how many previous  violations
there  have been,   but  I did not  receive  such a printout  in  this
case.     Sometimes  the official   files  have  an  indication of  re-
spondent's history of previous  violations,   but in this  proceed-
ing,   there  is  nothing in the  official   files pertaining  to  re-
spondent's  history of previous  violations.     Since  there  is  no
evidence  to  support  findings  with respect  to  respondent's  history
of previous  violations,   that particular criterion cannot be
evaluated in this  proceeding.

The  fourth criterion  is  the question  of whether  the opera-
tor  demonstrated a  good-faith  effort  to  achieve  rapid  compliance
once  a violation was  cited.      In  this  instance,   the  operator  did
show a good-faith effort  to   achieve  rapid compliance  because  all
of the violations were  corrected by  the  next morning  and the   in-
spector terminated  the order  at  that time.     Therefore,   I  find
in this  instance  that  respondent  made  a  good-faith  effort  to
achieve  rapid compliance.

737s we conclude below, the period may also be tolled when the discrim-
